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ORDER
Following
action,

the

plaintiff

trial

Village

a

bench

court
of

trial

in

entered

Heyworth

this

judgment

did

not

declaratory
declaring

fully

comply

judgment
that

(1)

with

the

provisions of the Tax Increment Allocation Redevelopment Act
(65 ILCS 5/11-74.4-1 through 11-74.4-11

(West 1998))

development

72.53-acre

project

plans

and

area included

designing

the

in Heyworth Tax

Increment

(Act)

in approving
redevelopment

Financing

(TIF)

District No. IV and (2) plaintiff’s ordinance Nos. 1998-9, 1998-10,
and 1998-11 were not proper exercises of the legislative function
of

the plaintiff

and

its

findings were

invalid.

The defendants

named in this action were Heyworth Community Unit School District
No. 4, the County of McLean, Randolph Township, Heartland Community

College

No.

Township

540,

Road

Randolph

District,

Fire

and

District,

Protection

Heyworth

Public

Library

Randolph
District.

Heartland Community College did not appear at the hearing of May 6,
By stipulation,

1999.

the

County of McLean was dismissed as a

party defendant on June 24, 1999.

Randolph Township, Randolph Fire

Protection District, Heyworth Public Library District, and Randolph
Township Road District were dismissed upon stipulation by plaintiff
on July 23,

1999.

All dismissed defendants agreed to be bound by

the result of the litigation between the remaining parties.

The

cause proceeded to trial between plaintiff and Heyworth Community
Unit School District No.

4

The trial court’s

(school district).

decision included a finding that there was no just reason to delay
enforcement or appeal pursuant to Supreme Court Rule 304(a)
Ill.

2d R.

304(a)),

and plaintiff brought this appeal.

The issues are whether
TIF

IV

was

(155

“vacant

land”

(1)

within

the 72.53 acres included in

the

meaning

of

the

Act,

(2)

plaintiff properly determined that the statutory blighting factors
were present,
I,

and

(4)

(3) TIF IV impermissibly encompassed a portion of TIF

the

trial

court

improperly allowed the

testimony of

Theodore Johnson in violation of Supreme Court Rule 213(g)
Ill.

2d R. 213(g)).

(177

We affirm.

Section 11-74.4-4 (a) of the Act authorizes municipalities
to

designate

ordinance.
v. Radke,
The

TIF

districts

and

redevelopment

proposed

redevelopment

total area of 72.53 acres.

977,

area

areas

by

(West 1998); City of Marseilles

65 ILCS 5/11-74.4-4(a)
307 Ill. App. 3d 972,

project

718 N.E.2d 1052,

consists

of

1056

two parcels

(1999)
with a

C. Thomas Lemons and David Lemons own

-2-

72.32 acres.
.21 acres,

R.W. Wiseman Hardware Corporation owns the remaining

a 60-foot by 150-foot strip.
Plaintiff argues that the standard of review is de novo,

suggesting that this court is reviewing the trial court’s conclu
sions of law.
tation

of

To the extent that the issues involve the interpre

the

relevant

statutes,

statutory

construction

question of law that this court considers de novo.
of Beyer,

324 Ill. App. 3d 305,

309,

is

a

In re Marriage

753 N.E.2d 1032,

1036

(2001)

Statutes are construed with the goal of effectuating legislative
intent,

considering the reasons and necessity of the statute and

the evils it was intended to remedy, assuming that the legislature
did not intend an absurd or unjust result, and looking first to the
plain and ordinary meaning of the language employed in the statute.
Beyer, 324 Ill. App. 3d at 309-10, 753 N.E.2d at 1036-37.
many of

the

there was

facts

in this

case were

conflicting expert

Although

stipulated by the parties,

testimony and different

could have been drawn from the evidence.

inferences

In a nonjury case,

it is

the function of the trial court to assess witness credibility and
weigh the evidence.
App.

3d 780,

court,

the

See Hasek v. DaimlerChrysler Corp.,

787-88,
party

745 N.E.2d 627,

challenging

an

634

(2001)

ordinance

.

must

319 Ill.

In the trial
overcome

presumptive validity by clear and convincing evidence;

its

on appeal,

the trial court’s determination will not be disturbed unless it is
contrary to the manifest weight of the evidence.

See Henry County

Board v. Village of Orion, 278 Ill. App. 3d 1058,

1062,

1076,

1080

663 N.E.2d

(1996)
Plaintiff argues that,

as a matter of law,

-3-

the subject

property
Plaintiff

was

“vacant

adopted

land”

the

TIF

within

the

IV ordinances

When the ordinances were adopted,

meaning
on

of

September

section 11-74.4-3(v)

defined “vacant land” as follows:
“As

used

in

subsection

11-74.4-3 of this Act,
parcel

or

Section

‘vacant land’ means any

combination

property without

of

(a)

of

parcels

industrial,

of

real

commercial,

and

residential buildings which has not been used
for commercial agricultural purposes within 5
years prior to the designation of the redevel
opment

project

included

in

an

area,

unless

industrial

the

park

parcel

is

conservation

area or the parcel has been subdivided;

pro

vided that if the parcel was part of a larger
tract

that

has

been divided

into

3

or more

smaller tracts that were accepted for record
ing during the period from 1950 to 1990,

then

the parcel shall be deemed to have been subdi
vided,

and all proceedings and actions of the

municipality

taken

in

that

connection

with

respect to any previously approved or desig
nated

redevelopment

redevelopment

project

project

area

area
are

or

amended

hereby vali

dated and hereby declared to be legally suff i
cient for all purposes of this Act.”
5/11-74.4-3(v)

(West 1998).

-4-

65 ILCS

the
28,

Act.
1998.

of the Act

Both subject parcels were once part of a large single
tract

land

of

owned

by

Forrest

H.

and

Myrtle

Lemons.

It

is

undisputed that the 72.32-acre parcel had been farmed within five
years prior to its inclusion in TIF IV.
Plaintiff
definition
Plaintiff

of

contends

vacant

argues that

land

that the

subject

because

it

had

property fits the
been

the subdivision requirement

subdivided.

is met by the

fact that the larger tract owned by Forrest and Myrtle Lemons was
divided

in 1955 when Forrest and Myrtle conveyed a portion to

(1)

Richard W.

and Mabel

L.

Wiseman and

(2)

on April

4,

1985,

when

Forrest and Myrtle conveyed two tracts to the State of Illinois for
the new U.S. Route 51.

The trial court found that the bisection of

the larger tract previously owned by Forrest and Myrtle by the new
U.S.

Route 51 right-of-way did not constitute a subdividing into

three or more parts as the highway right-of-way was not itself a
tract to be developed.

Although the new U.S. Route 51 bisected the

larger tract previously owned by Forrest and Myrtle, U.S. Route 51
now lies along the west side of TIF IV,

and the 72.32 acres owned

by the Lemons brothers is entirely east of U.S. Route 51, as is all
of TIF IV.
To subdivide means to further divide or to divide parts
into more parts;

to divide

into several parts or building lots.

Merriam-Webster’s Collegiate Dictionary 1167
this extent,

(10th ed. 2000).

To

the common meaning of “subdivide” is not dispositive

in this case.
In

a

TIF

compliance

report

issued

by

the

Illinois

Department of Revenue to then Governor James Thompson for “FY90,”

-5-

the Department of Revenue recommended that “subdivide” be limited
to that subdivision activity that caused a parcel to suffer from
those problems associated with obsolete platting and/or a diversity
of ownership.

Although this document was submitted by the school

district as part of its response to plaintiff’s posttrial motion
and brief,
Act.

it

is helpful for this court’s interpretation of

the

Both parties rely on the Department of Revenue guidelines,

and their guidance may be

considered by the

278 Ill. App.

County Board,

3d at 1063,

courts.

See Henry

663 N.E.2d at 1080.

Plaintiff notes in its reply brief that section 9 of the
Plat

Act

recorded

(765

ILCS

whenever

location altered.
14

a

205/9

(West

highway

or

requires

1998))
road

has

been

a

laid

plat
out

to
or

its

However, the Plat Act (765 ILCS 205/0.01 through

(West 1998)) distinguishes between a subdivision plat

(765 ILCS

205/1(a)

(West 1998)) and a plat of a highway (765 ILCS 205/9

1998)).

Therefore,

under the Plat Act,

that the State of

(West

subdividing is something

other than laying out or relocating a highway.
trial court

be

We agree with the

Illinois obtaining a right-of-way

through the property is not a subdividing of the property within
the definition of vacant land in the Act.
On
decision.

this

basis

alone,

we may uphold

the

trial

court’s

Nevertheless, we address the remaining issues raised by

the parties.
Section 11-74.4-2(a)

of the Act sets forth the legisla

tive purpose of eliminating blighted conservation and industrial
park

conservation

development of

areas

through

“blighted areas,

stable

economic

and

physical

conservation areas and industrial

-6-

park

conservation

That

subsection

considered
presence

to

deterioration

tures;

also

65

demonstrate

of

(3)

ILCS

discussed

blighting,

of

facilities;

areas.”

the

that

an

including

structures;

(2)

5/11-74.4-2(a)
factors

area

is

(West

the

overuse

legislature

endangered

progressive

(1)

of

1998).

and

housing

by

the

advanced
and

other

lack of physical maintenance of existing struc

(4) obsolete and inadequate community facilities and a lack

of sound community planning;

obsolete planning,

(5)

diversity of

ownership, and excessive tax and special assessment delinquencies;
the growth of a large surplus of workers who lack the skills to

(6)
meet

existing

potential

employment

combination of these factors.

opportunities;

and

65 ILCS 5/11-74.4-2(a)

(7)

a

(West 1998).

Within the definition of “blighted area,” the legislature set out
the following factors that specifically apply to vacant land:
“[A]

combination of 2 or more of the following

factors: obsolete platting of the vacant land;
diversity of ownership of such land;

tax and

special assessment delinquencies on such land;
flooding on all or part of such vacant land;
deterioration of
ments

in

structures or site

neighboring

vacant land.”

areas

adjacent

improve
to

65 ILCS 5/11-74.4-3(a) (1)

the
(West

1998)
In

this

ownership,

case,

the

parties’

deterioration

of

arguments
structures

focus
on

on

diversity

adjacent

land,

of
and

obsolete platting.
With regard to diversity of ownership, plaintiff argues

-7-

that nothing more is required than having more than one party have
an interest in the property.

However,

the trial court found that

since the larger parcel was owned in joint tenancy by the Lemons
brothers and the
Hardware

smaller property was owned by the R.W.

Corporation,

this

was

not

ownership contemplated by the Act.

the

type

of

Wiseman

diversity

of

We agree with the trial court’s

interpretation.

In light of the purpose of the Act to eliminate

blighted areas,

we interpret the diversity of ownership factor to

refer

such

to

fractured

ownership

redevelopment

designated
development.

area

of

as

the

property

would

hinder

Neither the presence of new U.S.

within

its

the

economic

Route 51 nor the

plaintiff’s utility easement create the necessary type of diversity
of ownership.
Plaintiff’s

expert,

Robert Vancil,

testified

that

the

Lemons would not sell their 22 acres in TIF I unless the developer
also purchased the 72.32 acres now in TIF IV.

In 1998,

the Lemons

entered into a preannexation agreement with Village and Fairmont
Land Development Corporation for the development of the 22 acres in
TIF

I

and

the

72.32

acres

in

TIF

IV.

However,

the

plaintiff

required ingress and egress from U.S. Route 136 and old Route 51,
or some other appropriate point, and the State of Illinois required
a turn lane on Route 136 at a cost of about $250,000.
Hardware property lies
Route

51

property.

between

and could provide access
A contract

was

Wiseman Hardware property,
Those

the

facts

support

the

Lemons’
to

that

entered into
but

that

inference

-8-

72.32

The Wiseman

acres

and

road for the Lemons’

for the purchase of

contract has
that

old

the

the

since expired.

Wiseman

Hardware

property, which was already included in TIF I, was also included in
TIF IV to create a basis for arguing the presence of the diversity
ownership

of

factor.

the

Moreover,

inclusion

of

the

Wiseman

Hardware property in TIF IV defeats any claim that the designated
area is landlocked.
The next factor relates to deterioration of structures in
the neighboring area
found

court
extent.

that

to the vacant

“adjacent

this

factor

was

not

land.”

present

to

a

The

trial

meaningful

In arguing the presence of this factor, plaintiff relies

on the deterioration of nearby streets, a nearby alley, and parking
lots

in

the

vicinity.

Isolated pockets

of

blight

on

improved

property, such as cracked driveways and sidewalks, are insufficient
to

establish

the presence

of

blighting

3d at 1063,

to

a meaningful

See Henry County Board,

extent within the TIF district.
App.

factors

278 Ill.

663 N.E.2d at 1081.

In adopting its ordinances,
were potholes in Poplar Street,

plaintiff found that there

and the surface was cracking and

crumbling; the drainage ditch was filled on both sides; the school
district athletic field had holes that could cause injury; and the
gravel parking lots of the township, a gas company, and the Wiseman
Hardware
crumbling

property
and

had

potholes

deteriorating.

and

access

Vancil

testified

deterioration in Oak Street, old Route 51,
Admitted into
Department of Revenue.

evidence

was

a

culverts
to

that

were

additional

and new Route 51.

1988

TIF Guide

from the

The guide provided that the distribution of

this factor through the study area should be “reasonable” in order
to avoid good areas being arbitrarily found to be blighted simply

-9-

because of their proximity to areas that were blighted.
In this case, the deterioration of the school district’s
parking

lot

did

not

exist

at

time

the

of

the

adoption

of

the

ordinances; plaintiff stipulated that it was not in a deteriorated
condition within the meaning of the Act;
Robert

Vancil,

consider.
three

testified

The

acres,

three

5

of

that

gravel

the

it

was

parking

total

and plaintiff’s expert,
not

lots

perimeter

a

proper

referred to
of

TIF

IV.

factor

to

comprised
There

was

reference to the deterioration of the dead-end sections of Poplar
and Oak

Streets

and other deterioration along

front of residences.

Poplar

Street

in

We note that the maintenance of the streets

and alleys was within the direct control of plaintiff.

There is

neither evidence of anything preventing plaintiff from repairing
the streets and alleys nor evidence that the maintenance of these
streets and alleys could not be performed without the TIF designa
tion.

It would be an absurd result to interpret the Act so that

municipalities

could

justify

the

creation

of

a

TIF

simply

by

failing to fulfill their obligations to conduct street repairs in
that area.

The trial court’s finding that the neighboring area was

not shown to be so blighted as to justify the creation of a TIF
under

the

Act

was

not

contrary

to

the

manifest

weight

of

the

evidence or contrary to law.
The third factor addressed by the party’s
obsolete platting.
had

not

been

argument

The trial court found that the farmed property

platted.

The

Department

of

Revenue’s

provides:
“Obsolete

is

platting of

vacant

-10-

land would

in

TIF

Guide

dude parcels of

limited or narrow size

and

configuration or parcels of irregular size or
shape that would be difficult to develop on a
planned basis and in a manner compatible with
contemporary standards and requirements.”
The

legislative

purpose

of

the

is

Act

not

simply

to

develop

previously undeveloped land, but to eliminate blighted areas.
is to recognize and correct the underlying causes of

object

The
the

Obsolete platting would be a deterrent to development.

blight.

There was no evidence in this case that the platting of the land
deterred its economic development.

The trial court’s finding that

the subject property was not properly qualified as TIF property was
not contrary to the manifest weight of the evidence or contrary to
law.
Finally,
that,

in

plaintiff

addition

to

the

contests
absence

the

of

trial

the

court’s

necessary

finding

statutory

factors, TIF IV improperly encompassed land that was also included
in TIF I.

Both TIFs included the Wiseman Hardware property.
Within the context of analyzing this issue, we initially

address

the

propriety

testify on this subject.

of

the

trial

court

allowing

Supreme Court Rule 213(g)

Johnson

provides:

“An opinion witness iá a person who will
offer

any

opinion

interrogatory,

testimony.

Upon

written

the party must state:

fi) the subject matter on which the
opinion witness is expected to testify;
ii) the conclusions and opinions of

-11-

to

the opinion witness and the bases therefor; and
qualifications

the

(iii)

the

of

opinion witness;
the opinion wit

and provide all

reports of

ness.”

2d R. 213(g).

177 Iii.

Supreme Court Rule 213 Ci) establishes an ongoing duty to supplement
the

answers

177

interrogatories.

and

addition, when a deposition is taken,

Iii.

2d

R.

213(i).

In

the witness’ trial testimony
177 Ill.

is limited to the opinions expressed in that deposition.
2d R. 213(i)

The case-management order of June 24, 1999, required (1)
the filing of interrogatories and request to admit and production
by August 1, 1999, and responses thereto by September 30, 1999;
identification
defendant’s

of

plaintiff’s

experts

by

experts

October

completed by November 1, 1999.

15,

answered plaintiff’s

identified

Johnson

concerning

his

November 5,

as

opinions

1998,

an

On October 29,

first

opinion

and

and

1999;

1,

visited

the

set

of

witness

conclusions

as

1999,

the school

interrogatories
who

would

set

forth

disclosed

his

analytic

and

testify
in

report previously disclosed to plaintiff.

site,

and

depositions

(3)

report referred to the documents reviewed by Johnson,
he

1999,

On October 4, 1999, plaintiff filed

a response to a request to admit.
district

October

by

(2)

his
The

stated that

procedure,

and

concluded the subject property is not “vacant land,” the property
was not landlocked,

obsolete platting did not exist,

diversity of

ownership was not present, and the adjacent area was not a blighted

-12-

area.

Based on those opinions, Johnson concluded that the subject
did

property

not

meet

district under the Act.

the

eligibility

requirements

for

a

TIF

The report then discussed the redevelop

ment plan’s impact on the comprehensive plans for McLean County and
plaintiff and its impact on tax districts.
The bench trial in this case was conducted on December 13
and

14,

2000.

stipulated.

Exhibits

were

submitted

and

many

facts

were

The only witnesses to testify were the parties’ expert

witnesses,

Vancil

for

plaintiff

district.

During the direct

district’s

attorney

sought

and

Johnson

for

the

examination of Johnson,
his

opinion

concerning

school

the school
whether

the

subject property in a preexisting TIF district could be included in
a second TIF district.

Plaintiff objected on the basis that the

opinion had not been previously disclosed.

The school district’s

attorney explained:
“Your Honor,

the basis for Mr. Johnson’s

opinion or conclusions concerning this had not
been identified to us until very recently with
the submission of the various plats and sur
veys that were provided by the Village to us
and couldn’t be provided up through the day of
trial as far as additional exhibits.
was

not

opportunity before

that

So there

to,

to dis

close this.”
The

trial

court

took

the

objection

under

advisement,

allowed

plaintiff’s counsel the opportunity to interview Johnson about this
opinion during the noon recess, and directed the school district to

-13-

proceed with another line of inquiry.
Following the noon recess, plaintiff’s attorney informed
the trial court that he had interviewed Johnson, but continued his
The school district’s counsel pointed out that Vancil

objection.

had testified to his opinion on the subject of overlapping.
trial court ruled that,
opportunity

to

The

in light of plaintiff’s counsel having an

interview Johnson and

to

cross-examine

him,

the

Johnson then proceeded to testify why he

objection was overruled.

thought this overlapping, referred to him as “double-tiff ing,” was
He indicated this was the first such instance he had

not valid.
ever seen.

The rules on discovery are mandatory rules of procedure
(Department of Transportation v. Crull, 294 Ill. App. 3d 531, 537,
690 N.E.2d 143,

147

(1993)),

subject to strict compliance

v. Rush North Shore Medical Center, 323 Ill. App. 3d 579,
N.E.2d 443,
to

447

(2001)

surprises

avoid

to

.

(Regala
584,

752

The goal of discovery is full disclosure,
opposing

counsel,

to

discourage

tactical

gainsmanship, ascertain the truth, and promote a fair settlement or
trial.

Boland v.

Ill. App. 3d 645,

Kawasaki Motors Manufacturing Corp.,
651,

722 N.E.2d 1234, 1239 (2000)

USA,

309

The proponent

.

of the witness bears the obligation of ensuring the trial testimony
does not exceed the previously disclosed opinion.
Ill. App.

3d at 585,

752 N.E.2d at 448.

However,

See Regala, 323
the trial court

has discretion and flexibility in dealing with noncompliance.
admissibility of
court,

and

its

evidence

rests

determination

in

will

absent a clear abuse of discretion.

-14-

the
not

discretion
be

of

overturned

Boland,

the
on

309 Ill. App.

The
trial

appeal
3d at

722 N.E.2d at 1239.

650,

In this

case,

plaintiff’s own expert

the

trial

judge

and

subject;

interview Johnson during recess,
has

Plaintiff

tion.

plaintiff

gave

testified on
an

the

opportunity

to

thus facilitating cross-examina

failed to demonstrate

prejudiced by the trial court’s ruling.

how it

was unfairly

The documents relied on by

Johnson in making his opinion were documents submitted as exhibits
to the trial court.

Moreover, the question of whether overlapping

or double-tiff ing is permitted under the statute is a question of
law,

as

the

trial

court

recognized.

Johnson’s

opinion

in this

regard had limited impact on the trial court’s determination of a
question of law.

No abuse of discretion has been demonstrated.

On appeal, plaintiff does not dispute the facts, and its
argument focuses on attempting to discredit Johnson’s testimony on
the subject of overlapping in spite of recognizing that it is a
question of law that this court considers

novo.

In addition,

plaintiff fails to cite any legal authority that would allow the
same property to be included in two or more TIF districts.
Double-tiff ing or overlapping TIF districts avoids the
including the 23-year duration of the TIF

limitations of the Act,
district.

It would allow a property owner

lower taxes for an indefinite time.

to benefit

from the

It also confuses the account

ing for allocating revenue funds to the costs associated with each
Moreover,

TIF district.
may

impact

confusion.

different
We

in some circumstances,

taxing

construe

the

bodies,
Act

to

the TIF districts

resulting

in

prohibit

the

even

greater

simultaneous

inclusion of a parcel of property in two or more TIF districts.

-15-

The

judgment of

the

circuit

court of McLean County is

affirmed.
Affirmed.
McCULLOUGH, P.J., with COOK and TURNER, JJ., concurring.
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Board of Educ., Pleasantdale School Dist. No. 107, Cook..., 341 Ill.App.3d 1004...
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Presence of Question of Law
Interpreting or construing a statute is a
question of law properly resolved in a
summary judgment proceeding.
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With regard to expert witnesses, the trial court
is in the best position to resolve conflicts in
their testimony.

No. 1–02–0363.
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June 30, 2003.
School district sought declaratory and injunctive relief
regarding village's ordinances adopting tax increment
financing (TIF) district for redevelopment project. The
Circuit Court, Cook County, Thomas P. Quinn, J.,
granted summary judgment for school district. Village
appealed. The Appellate Court, Hall, J., held that: (1)
village did not establish blight factors, and (2) “new”
evidence did not warrant rehearing by trial court.
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1 Cases that cite this headnote
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Judgment
Weight and Sufficiency
Judgment
Matters of Fact or Conclusions
When there is no factual support for an
expert's conclusions, his conclusions alone do
not create a question of fact which could
preclude summary judgment.

West Headnotes (15)
Municipal Corporations
Proceedings
Presumptions that subject property in village's
proposed tax increment financing (TIF)
district was blighted, had not been subject
to growth and development through private
investment, and would not reasonably be
anticipated to develop without TIF financing,
vanished in school district's action for
declaratory and injunctive relief regarding
village's ordinances adopting TIF district,
once school district introduced evidence to the
contrary. S.H.A. 65 ILCS 5/11–74.4–1 et seq.
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Judgment

Municipal Corporations
Payment
Qualifying statutory blighting factors for
establishing a tax increment financing (TIF)
district should be present to a meaningful
extent and reasonably distributed throughout
a proposed TIF district so that reasonable
persons will conclude that public intervention
is necessary. S.H.A. 65 ILCS 5/11–74.4–3.
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Evidence
Necessity and Sufficiency
An expert's opinion is only as valid as the basis
and reasons for that opinion.

Affirmed.
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Appeal and Error
Province of Trial Court
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Payment

© 2017 Thomson Reuters. No claim to original U.S. Government Works.

1

Board of Educ., Pleasantdale School Dist. No. 107, Cook..., 341 Ill.App.3d 1004...
793 N.E.2d 856, 276 Ill.Dec. 97

Evidence did not establish that obsolete
platting interfered with development of
subject property, as statutory blight factor
for establishing tax increment financing (TIF)
district in village; urban planning expert
testified that certain parcels at issue were
not of limited or narrow size and were
accessible from frontage road and that fact
that parcels had not been subdivided into
smaller parcels did not represent impediment
to development, and employee of contractor
who had prepared TIF eligibility study for
village agreed that subject property was
not currently victim of obsolete platting
and stated she had no evidence indicating
obsolete platting interfered with development
of subject property. S.H.A. 65 ILCS 5/11–
74.4–3(a)(1).

Payment
Mere evidence that there had been tax
delinquencies for subject property did not
establish that tax delinquencies interfered with
development of subject property, as statutory
blight factor for establishing tax increment
financing (TIF) district in village. S.H.A. 65
ILCS 5/11–74.4–3(a)(1).
1 Cases that cite this headnote
[11]

Village did not establish that subject property
would not reasonably be anticipated to be
developed without adoption of redevelopment
plan with tax increment financing (TIF),
and thus, village could not establish TIF
district; developers were interested in subject
property without TIF financing, and growth
and development were occurring in immediate
area of the subject property. S.H.A. 65 ILCS
5/11–74.4–3(n)(J)(1).

Cases that cite this headnote
[8]

Municipal Corporations
Payment
Evidence that six of seven parcels in subject
property were owned by one owner, and
that seventh parcel was owned by another
owner, did not establish that diversity of
ownership interfered with development of
subject property, as statutory blight factor
for establishing tax increment financing (TIF)
district in village. S.H.A. 65 ILCS 5/11–74.4–
3(a)(1).

7 Cases that cite this headnote
[12]

Municipal Corporations
Payment
Single reported incident of flooding occurring
on or near subject property 70 years ago
did not establish that flooding interfered with
development of subject property, as statutory
blight factor for establishing tax increment
financing (TIF) district in village. S.H.A. 65
ILCS 5/11–74.4–3(a)(1).
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[10]

Municipal Corporations

Judgment
Hearing and Determination
When a court considers new information
regarding a motion for summary judgment,
the court must apply the same standards
employed when the motion was considered for
the first time and determine the presence or
absence of a genuine issue of material fact.
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Municipal Corporations
Payment

Cases that cite this headnote
[13]

Judgment
Hearing and Determination
In order to justify a new summary judgment
hearing based on new evidence, a party must
demonstrate that the evidence is of such
conclusive or decisive character as to make it
probable that a different judgment would be
reached.
Cases that cite this headnote
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[14]

Appeal and Error
Grant of New Trial in General
Appeal and Error
Refusal of New Trial
Motions
Reargument or Rehearing
The decision to grant or deny a motion for
rehearing or reconsideration rests within the
discretion of the trial court and will not be
disturbed on appeal absent an abuse of that
discretion.
Cases that cite this headnote

[15]

Judgment
Hearing and Determination
Evidence that two developments that were
proposed after village enacted ordinances
establishing tax increment financing (TIF)
district failed due to lack of TIF financing did
not warrant rehearing, after trial court had
granted summary judgment to school district
in school district's action for declaratory and
injunctive relief as to the ordinances, where
trial court had found village had not satisfied
the statutory blight factors for establishing
TIF district; village's “new” evidence was not
so conclusive that it probably would have
changed result of summary judgment motion.
S.H.A. 65 ILCS 5/11–74.4–3(a)(1).
2 Cases that cite this headnote

Attorneys and Law Firms
**858 *1007 ***99 Neal, Mudock & Leroy, L.L.C.,
Chicago, for Appellant.
Davis, Mannix & McGrath, Chicago, for Appellee.
Opinion
Justice HALL delivered the opinion of the court:
On September 28, 1998, defendant-appellant, the Village
of Burr Ridge (Village), adopted ordinances numbers 854,
855, and 856, establishing a tax increment financing (TIF)

district, along with a redevelopment plan and project, for
approximately 85 acres of vacant land (Subject Property)
located within the Burr Ridge Corporate Park *1008 in
Burr Ridge, Illinois. It is undisputed that this tract of land
is located in one of the wealthiest communities in Illinois.
On February 16, 1999, plaintiff-appellee, the Pleasantdale
School District No. 107 (School District), filed a
complaint for injunctive and declaratory relief against
the Village. In the complaint, the School District
claimed that the Village's ordinances did not comply
with the provisions of the Tax Increment Allocation
Redevelopment Act (TIF Act) (65 ILCS 5/11–74.4–1
et seq. (West 1994)), because the Village's legislative
findings made in the ordinances that the statutory criteria
necessary to establish the Subject Property as a blighted
area were met was erroneous and not supported in fact.
The School District claimed that if the TIF ordinances
were implemented and the attendant redevelopment plan
and project allowed to proceed, the School District and
other overlying taxing districts would be irreparably
harmed by the illegal and improper diversion of tax
revenues from their taxing districts. The School District
sought an order declaring that the ordinances were void as
a matter of law and an injunction preventing the Village
from implementing the ordinances and selling bonds
or undertaking any obligations or making expenditures
pursuant to the ordinances.
**859 ***100 On March 15, 2000, the trial court
entered an order denying the Village's motion for
summary judgment. Thereafter, on September 17,
2001, the trial court entered an order granting the
School District's motion for summary judgment on
the ground that the Subject Property did not contain
any of the blighting factors necessary to qualify it for
TIF designation under the TIF Act. The trial court
subsequently denied the Village's motion for rehearing to
allow introduction of alleged new facts. The Village now
appeals from the trial court's entry of summary judgment
in favor of the School District and from denial of its
motion for rehearing.
On appeal, the Village contends that: (1) the trial court
erred in finding that the Subject Property did not contain
any of the blighting factors necessary to qualify it for
TIF designation under the TIF Act; (2) the trial court's
“but-for” finding was in error; (3) in ruling on the
School District's motion for summary judgment, the trial
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court erred by considering evidence that after the Village
adopted the ordinances establishing the TIF district, two
new developments were commenced in the proposed TIF
district without the aid of TIF financing; and (4) the trial
court erred by denying the Village's motion for rehearing
to introduce newly discovered evidence. For the reasons
that follow, we affirm.

FACTUAL BACKGROUND
The relevant facts are not in dispute. The Subject Property
*1009 consists of approximately 85 acres of vacant land
located immediately south of Interstate 55 and east of
the County Line Road interchange, which divides Cook
and DuPage Counties. The Village of Burr Ridge lies in
both counties, but the Subject Property lies solely in Cook
County. There is no dispute that establishing the Subject
Property as a TIF district would enable the Village to
more rapidly develop the Subject Property by allowing the
Village to provide various financial incentives to selected
developers to offset the higher Cook County commercial
real estate taxes.
Prior to the present litigation, the Village had been
advised that the Subject Property did not qualify as a
TIF district. Steven Stricker, the Village administrator,
sent a memo dated December 8, 1995, to the Village
president and board, stating that he had spoken with Phil
McKenna from the consulting firm of Kane, McKenna &
Associates in order to “once again discuss the possibility
of implementing a T.I.F. District in the Burr Ridge
Corporate Park.” In the memo, Stricker informed the
Village that, “[a]fter reviewing the statutes we have
determined once and for all that the Village of Burr Ridge
would not be eligible to implement a T.I.F. District on the
Corporate Park property.”
Approximately two years later, Stricker sent a memo
dated February 13, 1998, to the Village's economic
development committee, informing the committee that
developer Richard A. Barton sought to develop a
Radisson Hotel and Conference Center (Burr Ridge Inn)
on the Subject Property. The memo stated that Barton and
his attorney had suggested that due to the tax disparities
between Cook and DuPage Counties, the Village should
look into the possibility of qualifying the Subject Property
as a TIF district. The memo went on to remind the
committee that, “[o]n at least three occasions over the past

8 years, the Village of Burr Ridge has looked seriously
into the possibility of creating a Tax Increment Financing
District for the Burr Ridge Corporate Park and, on all
three occasions, the consultants hired to look into this
issue determined that the Village did not qualify. The last
discussion of this issue was in the fall of 1995.”
**860 ***101 Thereafter, the economic development
committee recommended that the Village consider
creating a TIF district for the Subject Property in order
to create parity between Cook and DuPage Counties real
estate taxes. The committee generated a chart illustrating
the inequities of the tax structure between commercial
property in Cook County and DuPage County, showing
that businesses locating in Cook County pay almost
double in taxes what they would pay in DuPage County.
On April 13, 1998, the Village accepted Barton's request
and awarded Camiros, Ltd., a contract to prepare a TIF
eligibility study and a redevelopment plan and project for
the Subject Property.
*1010 The Camiros eligibility study was undertaken
in April and May 1998, and completed in July 1998.
The Camiros study found that pursuant to the TIF Act,
growth and development of the Subject Property had been
impeded by four blighting factors: diversity of ownership,
flooding, obsolete platting, and tax delinquencies. After
reviewing the Camiros study, the Village's legal counsel
sent a letter dated July 10, 1998, to the Village president
stating, “[i]n our opinion, this is a ‘good’ TIF in that
it will encourage desired development which will be in
the best interests of the Village and all of the underlying
taxing districts. However, at the same time it is our opinion
that this is a ‘weak’ TIF in terms of meeting the required
statutory criteria. The reason for this opinion is that
compliance with each of the statutory criteria identified in
the Camiros report appears to be rather marginal.”
On August 3, 1998, a joint review board hearing was
convened to determine whether the four blighting factors
identified in the Camiros eligibility study were present
on the Subject Property. The hearing was attended by
representatives from some of the taxing districts that
would be affected by the proposed TIF. At the conclusion
of the hearing, the board found by a formal vote that
the eligibility factors necessary to establish the Subject
Property as blighted under the TIF Act were not present.
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On September 14, 1998, a public hearing was held
regarding the proposed TIF district. On September 28,
1998, the board of trustees of the Village voted to adopt
ordinances numbers 854, 855, and 856, establishing a TIF
district and a redevelopment plan and project for the
Subject Property.

ANALYSIS
I. TIF Act—Statutory Blighting Factors
On January 10, 1977, the TIF Act became effective in
Illinois. See People ex rel. City of Canton v. Crouch,
79 Ill.2d 356, 360, 38 Ill.Dec. 154, 403 N.E.2d 242
(1980). The Illinois legislature adopted the TIF Act
to provide municipalities with the means to eradicate
blighted conditions by developing or redeveloping areas
so as to prevent the further deterioration of the tax
bases of these areas and to remove the threat to the
health, safety, morals, and welfare of the public that
blighted conditions present. 65 ILCS 5/11–74.4–2(a),(b),
(c) (West 1994); People ex rel. City of Canton, 79 Ill.2d
at 360, 38 Ill.Dec. 154, 403 N.E.2d 242; Castel Properties,
Ltd. v. City of Marion, 259 Ill.App.3d 432, 433–34, 197
Ill.Dec. 456, 631 N.E.2d 459 (1994); Board of Education
of Community High School District No. 218 v. Village of
Robbins, 327 Ill.App.3d 599, 602, 262 Ill.Dec. 312, 765
N.E.2d 449 (2001). The TIF Act enables a municipality
to eliminate blighted conditions existing *1011 within
its boundaries by allowing the municipality to collect
real property tax increment revenues from local taxing
districts such as schools, park, sanitary and fire districts
located within the TIF district and divert these revenues to
fund TIF development projects or other ancillary expenses
within the TIF district. **861 ***102 65 ILCS 5/11–
74.4–2(a), (c), 11–74.4–3(t) (West 1994); People ex rel. City
of Canton, 79 Ill.2d at 369, 38 Ill.Dec. 154, 403 N.E.2d 242;
Henry County Board v. Village of Orion, 278 Ill.App.3d
1058, 1060, 215 Ill.Dec. 562, 663 N.E.2d 1076 (1996). In
essence, TIF allows a municipality to use incremental tax
dollars or public funds to fund redevelopment of blighted
areas.
To be eligible for tax increment allocation financing,
a municipality must first establish that the proposed
redevelopment area meets the statutory criteria for
designation as a “blighted area,” a “conservation area,” or
a combination thereof or an “industrial park conservation

area.” 65 ILCS 5/11–74.4–3(a), (b), (c), (d), (n) (West
1994). In the present case, the issue concerns whether the
Subject Property qualifies as a “blighted area.” Here, the
Subject Property consists entirely of vacant land. Before
vacant land can be deemed blighted, a number of statutory
blight factors must be established, some of which are not
applicable under the factual circumstances in this case. See
65 ILCS 5/11–74.4–3(a) (West 1994).
Under the facts in this case, in order for the Subject
Property to be deemed blighted, the Village was required
to establish that the growth and development of
the property as a taxing district was impaired by a
combination of two or more statutory blight factors.
These blight factors are: “obsolete platting of the vacant
land; diversity of ownership of such land; tax and special
assessment delinquencies on such land; flooding on all or
part of such vacant land; deterioration of structures or
site improvements in neighboring areas adjacent to the
vacant land.” 65 ILCS 5/11–74.4–3(a) (West 1994). The
Village also claimed that the Subject Property should be
deemed blighted on the ground that immediately prior to
becoming vacant it qualified as a blighted improved area
under the statute. Thus, under the factual circumstances
in this case, the Subject Property would be eligible for TIF
financing if at least two or more of the blight factors were
established or the Subject Property qualified as a blighted
improved area before becoming vacant.
The Village first contends that in granting the School
District's motion for summary judgment, the trial court
failed to give appropriate deference to the Village's
legislative findings in the ordinances and erroneously
ignored the ordinances' presumed validity. We must reject
this contention.
[1] The Village confuses the effect of a presumption
with the standard *1012 of judicial review in the circuit
court. See Reed–Custer Community Unit School District
No. 255–U v. City of Wilmington, 253 Ill.App.3d 503,
508, 192 Ill.Dec. 421, 625 N.E.2d 381 (1993), citing to In
re Estate of Kline, 245 Ill.App.3d 413, 424, 184 Ill.Dec.
737, 613 N.E.2d 1329 (1993) (stating that, “[o]nce a party
introduces sufficient evidence to rebut a presumption,
the ‘bubble bursts' and the presumption disappears”).
In the instant case, based upon the findings supporting
the Village's ordinances, presumptions existed that the
Subject Property was blighted, had not been subject to
growth and development through private investment, and
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would not reasonably be anticipated to develop without
TIF financing. Once the School District introduced
evidence to the contrary, the presumptions vanished from
the case. Reed–Custer, 253 Ill.App.3d at 508, 192 Ill.Dec.
421, 625 N.E.2d 381.

324 Ill.App.3d 485, 489, 258 Ill.Dec. 153, 755 N.E.2d 536
(2001). Appellate review of an order granting summary
judgment is de novo. Rice v. Board of Trustees of Adams
County, Ill., 326 Ill.App.3d 1120, 1122, 261 Ill.Dec. 278,
762 N.E.2d 1205 (2002).

The record indicates that the trial court was fully aware
of the standard of deference given to a municipality's
legislative findings made in an ordinance. For example,
in denying the Village's motion for summary judgment,
the trial court's order stated, “[a]lthough great deference
is given **862 ***103 to municipalities in enacting TIF
legislation, if summary judgment were granted in this case,
it is difficult to imagine a situation where it would be
inappropriate.” On these facts, it is clear that the trial
court took into consideration the presumption set forth
by the Village. See City of Aurora v. Navar, 210 Ill.App.3d
126, 131, 154 Ill.Dec. 757, 568 N.E.2d 978 (1991).

[2]
[3]
[4]
[5] In the present case, the trial court,
in ruling on the School District's motion for summary
judgment, was required to interpret various provisions
of the TIF Act and weigh the conflicting expert opinion
testimony regarding whether the Subject Property was
blighted within the meaning of the TIF Act. Interpreting
or construing a statute is a question of law properly
resolved in a summary judgment proceeding. American
National Bank v. Powell, 293 Ill.App.3d 1033, 1038, 229
Ill.Dec. 439, 691 N.E.2d 1162 (1997). With regard to
expert witnesses, the trial court is in the best position
to resolve conflicts in their testimony. City of Marseilles
v. Radke, 307 Ill.App.3d 972, 977, 241 Ill.Dec. 198, 718
N.E.2d 1052 (1999). Moreover, an expert's opinion is only
as valid as the basis and reasons for that opinion. Wilson v.
Bell Fuels, Inc., 214 Ill.App.3d 868, 875, 158 Ill.Dec. 406,
574 N.E.2d 200 (1991). “When there is no factual support
for an expert's conclusions, his conclusions alone do not
create a question of fact.” Wilson, 214 Ill.App.3d at 875–
76, 158 Ill.Dec. 406, 574 N.E.2d 200.

The Village next contends that the trial court erred
in granting the School District's motion for summary
judgment where the conflicting expert opinion testimony
created issues of fact regarding whether the four statutory
blighting factors were established. In addition, the Village
maintains that there is a genuine issue of fact regarding
whether the Subject Property qualified as a blighted
area before it became vacant. Again, we must reject the
Village's contentions.
The purpose of summary judgment is not to try a question
of fact, but to determine whether any genuine issues
of material fact exist that would preclude the entry of
judgment as a matter of law. Land v. Board of Education of
the City of Chicago, 202 Ill.2d 414, 421, 269 Ill.Dec. 452,
781 N.E.2d 249 (2002). A motion for summary judgment
should be granted only when “the pleadings, depositions,
and admissions on file, together with the affidavits, if any,
show that there is no genuine issue as to any material
fact and that the moving party is entitled to judgment
as a matter of law.” 735 ILCS 5/2–1005(c) (West 1998).
A triable issue of fact exists where there is a dispute
regarding a material fact or where, although the facts are
not in dispute, reasonable minds might differ in drawing
inferences from those undisputed facts. Wortel v. Somerset
Industries, Inc., 331 Ill.App.3d 895, 899, 264 Ill.Dec. 515,
770 N.E.2d 1211 (2002). In *1013 ruling on the motion,
the trial court is required to construe all evidentiary
material strictly against the movant and liberally in favor
of the nonmovant. Tolve v. Ogden Chrysler Plymouth, Inc.,

In the instant case, the facts did not support the Village
expert's opinion testimony that four statutory blight
conditions existed on the Subject Property. The Village
asserted that four statutory blighting factors existed on
the Subject Property: diversity of ownership, flooding,
obsolete platting, and tax delinquencies. In support
of these assertions, the Village presented the Camiros
eligibility study and **863 ***104 the expert testimony
of urban planner John Brancaglione. To counter the
Village's assertions, the School District presented the
expert testimony of urban planner Theodore R. Johnson,
who in turn relied on the guidelines promulgated by the
Illinois Department of Revenue as set forth in the 1988
TIF compliance manual (TIF Guide). 1
[6] At oral argument, counsel for the Village argued that
if a municipality's legislative body found any evidence
supporting the presence of a statutory blight factor,
this would be sufficient evidence of that factor under
the TIF Act. We disagree. The Department of Revenue
guidelines suggest that the qualifying statutory blighting
factors should be present to a meaningful extent and
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reasonably distributed throughout a proposed TIF district
so that reasonable *1014 persons will conclude that
public intervention is necessary. Henry County Board, 278
Ill.App.3d at 1063, 215 Ill.Dec. 562, 663 N.E.2d 1076. In
the instant case, the following analysis shows that none of
the four qualifying statutory blighting factors at issue were
present to a meaningful extent on the Subject Property.

A. Obsolete Platting
[7] Under the TIF Act, obsolete platting is one of the
relevant factors in determining whether vacant land is
blighted within the meaning of the Act. 65 ILCS 5/11–
74.4–3(a)(1) (West 1994). The TIF guide defines obsolete
platting of vacant land as follows:
“Obsolete platting of vacant land
would include parcels of limited
or narrow size and configuration
or parcels of irregular size or
shape that would be difficult
to develop on planned basis
and in a manner compatible
with contemporary standards and
requirements.”
The Subject Property consists of seven vacant parcels
ranging in size from approximately 3 acres to 31 acres. At
his deposition, the Village's expert, Brancaglione, testified
that the Subject Property satisfied the obsolete platting
criteria for blighted property because two of the seven
parcels were too large. Brancaglione conceded that these
large parcels could be readily subdivided, but opined that
this was not a reasonable solution because it would be
inconvenient and expensive to accomplish.
In an affidavit dated January 1, 2000, the School District's
expert, Theodore R. Johnson, averred that the Subject
Property was not affected by obsolete platting. He stated
that the two parcels at issue were not of limited or
narrow size and were accessible from Frontage Road.
He further stated that the fact that these parcels had not
been subdivided into smaller parcels did not represent
an impediment to development. In addition, at the
joint review board hearing, Jeanne Lindwall of Camiros,
who spoke at the hearing in support of the Village's
redevelopment plan, agreed that the Subject Property
was not currently the victim of obsolete platting and

that she had no evidence indicating that obsolete platting
interfered with the development of the Subject Property.
The trial court determined that Brancaglione's opinion
regarding obsolete platting ignored the definition set
forth in the TIF guide. The trial court stated that if
Brancaglione's opinion were given any weight, “one would
have to accept the conclusion that the entire country is
blighted.”
The facts in this case do not show that obsolete platting
interfered with the development **864 ***105 of the
Subject Property. No evidence was presented that the
shape or size of the parcels at issue ever interfered with the
economic development of the Subject Property.

*1015 B. Diversity of Ownership
[8] The TIF Act also identifies diversity of ownership
as one of the relevant factors in determining whether
vacant land is blighted within the meaning of the Act.
65 ILCS 5/11–74.4–3(a)(1) (West 1994). The TIF guide
defines diversity of ownership of vacant land as follows:
“Diversity of ownership of vacant
land refers to a situation where
different ownerships and interests in
the land are sufficient in number
to retard or impede the ability to
assemble the land for development
meeting contemporary development
standards.”
In this case, there are two owners of the Subject
Property. The Bank of Montreal owns six parcels, totaling
approximately 50 acres. Mr. Avgeris owns one parcel,
totaling approximately 31 acres. Thus, the diversity of
ownership issue actually relates to only the single parcel.
At his deposition, Brancaglione testified that there was
diversity of ownership on the Subject Property within
the meaning of the TIF Act because the seven tax
parcels within the Subject Property were held by two
different owners, each with different land use objectives.
Brancaglione testified that since the bank obtained its
six parcels in a foreclosure, it might want to quickly
sell this property, whereas since the owner of the single
parcel obtained it for investment purposes he might want
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to hold on to this property, and therefore these two
divergent interests could potentially create an impediment
to development of the Subject Property. Brancaglione,
however, acknowledged that this scenario would create a
potential impediment to only one portion of the Subject
Property, since if the bank was in a hurry to sell its
six parcels this would actually encourage development.
Brancaglione also conceded that he had never been
involved with any eligibility studies under the TIF Act
wherein diversity of ownership was found based upon just
two owners.
In finding that the presence of two owners was insufficient
to create diversity of ownership with respect to the Subject
Property, the trial court determined that Brancaglione's
opinion testimony regarding diversity of ownership based
upon two owners ignored the definition of “diversity of
ownership” contained in the TIF guide. The trial court
concluded that Brancaglione's opinion testimony on this
issue was entitled to no weight, noting that on one hand
Brancaglione argued that the Subject Property should
have more owners of smaller parcels to avoid the obsolete
platting problem, while on the other hand in relation
to the diversity of ownership issue, he argued that two
owners were too many. The trial court determined that
such contradictory testimony was entitled to no weight.
We agree.
As previously pointed out, the Bank of Montreal owns six
*1016 parcels and Mr. Avgeris owns one parcel. Thus,
the diversity of ownership issue actually relates to only a
single parcel. Such diversity does not satisfy the TIF guide
on diversity of ownership, which “refers to a situation
where different ownerships and interests in the land are
sufficient in number to retard or impede the ability to
assemble the land for development meeting contemporary
development standards.” No evidence was presented that
the two ownership interests in this case have impeded the
economic development of the Subject Property.
Moreover, the alleged diversity in this case does not satisfy
the standard announced **865 ***106 in the TIF
guide, which requires that the factors causing blight be
present to a meaningful extent and reasonably distributed
throughout a proposed TIF district so that reasonable
persons will conclude that public intervention is necessary.
Henry County Board, 278 Ill.App.3d at 1063, 215 Ill.Dec.
562, 663 N.E.2d 1076. For example, in Castel Properties,
the appellate court affirmed a trial court finding that

diversity of ownership under the TIF Act was not met
where 90% of the subject property was owned by one
entity. Castel Properties, 259 Ill.App.3d at 441, 197
Ill.Dec. 456, 631 N.E.2d 459. In the present case, out
of seven parcels, Mr. Avgeris owns a single parcel,
totaling approximately 31 acres. On these facts, diversity
of ownership is not present with respect to the Subject
Property.
The Village also maintains that diversity of ownership is
a potential blighting factor because, under an annexation
agreement, the two owners must agree to any land use
changes proposed within the Subject Property. We must
reject this argument. Neither the TIF guide, TIF Act, nor
case law recognizes potential disagreements between two
land owners under an annexation agreement as a blighting
factor. Moreover, the TIF Act does not provide a means
to eliminate this potential factor. The Village contends
that the TIF Act would offer a solution to the potential
problems the annexation agreement might create, since
the TIF Act authorizes the exercise of condemnation
in designated TIF districts. However, under the TIF
Act, a municipality can only bring an eminent domain
action against a property located within a TIF district. 65
ILCS 5/11–74.4–4(c) (West 1994); City of Marseilles, 307
Ill.App.3d at 974, 241 Ill.Dec. 198, 718 N.E.2d 1052. Here,
the trial court determined that the statutory requirements
for the Subject Property to be classified as a blighted
area under the TIF Act had not been met. Consequently,
the Village could not authorize acquisition of the Subject
Property pursuant to its eminent domain powers under
the TIF Act because the trial court determined that the
Subject Property did not qualify as a blighted area. In
the instant case, neither the presence of two owners nor
the annexation agreement created the necessary type of
diversity of ownership that would hinder the economic
development of the Subject Property under the TIF Act.

*1017 C. Flooding
[9] Under the TIF guide, evidence to support a finding
of flooding on all or part of the vacant land may be
derived from, “municipal engineering records, U.S. Army
Corps of Engineers or other federal or State agency
documents, and other secondary source information
which satisfactorily documents the condition of flooding.”
In the present case, evidence indicates that portions
of the proposed TIF district are located in a flood
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plain. However, the only report of flooding regarding
the Subject Property came from a 1933 report by the
Department of Corrections which indicated that some
flooding occurred on the property in the 1930s, more
than 50 years before the Burr Ridge Corporate Park was
developed.
The evidence shows that the Subject Property was
developed as part of the Burr Ridge Corporate Park
in the early 1980s by EMRO, a unit of the Marathon
Oil Company. The EMRO development included, among
other things, sewers and infrastructure improvements
relating to drainage and flood detention. The Subject
Property contains a storm water management easement
around the retention areas that was designed to account
for the 100 year flood plain.
In concluding that there was sufficient evidence of
flooding to support a finding of **866 ***107 blight
with respect to the Subject Property, the Village relied on
Brancaglione's opinion that if any portion of the Subject
Property appeared on a FEMA (Federal Emergency
Management Agency) or FIRM (Flood Insurance Rate
Map) flood plain map, the flooding criterion of the TIF
Act was satisfied. The evidence, however, reveals that
the flood plain maps Brancaglione relied on in forming
his opinion had not been updated to reflect drainage
improvements on the Subject Property.
In addition, the TIF guide does not provide that the
inclusion of property on a flood map is per se evidence
of flooding. Rather, the TIF guide provides that evidence
of flooding may be derived from secondary source
information that satisfactorily documents the condition of
flooding. Here, the flood plain maps did not document
any conditions of flooding on the Subject Property and the
maps did not include several drainage improvements on
the Subject Property. The TIF guide refers to conditions
of flooding and not the mere possibility of future flooding.
Moreover, the single reported incident of flooding
occurring on or near the Subject Property during the 1930s
was not sufficient to support a finding of blight with
respect to the Subject Property. For example, in Castel
Properties, the reviewing court affirmed the trial court's
finding that there was insufficient evidence of flooding so
as to constitute a blighting factor, where there was only
a single instance of *1018 flooding involving a small
number of acres and there was no record evidence that the

flooding ever interfered with the ongoing farm operation
on the property. Castel Properties, 259 Ill.App.3d at 441,
197 Ill.Dec. 456, 631 N.E.2d 459. In the instant case,
no evidence was presented that conditions of flooding
impeded the development of the Subject Property. If there
were such evidence, it is highly unlikely that Barton would
have chosen to construct his hotel near the detention
ponds that were installed on the Subject Property in 1984.

D. Tax Delinquencies
[10] Under the TIF Act, tax and special delinquencies
on a parcel of vacant land is one of the relevant factors
in determining whether the parcel of land is blighted
within the meaning of the Act. 65 ILCS 5/11–74.4–3(a)(1)
(West 1994). In regard to tax and special delinquencies,
the TIF guide provides that “[e]vidence of nonpayment
of real estate property taxes and/or special assessments
for an unreasonable period of time must be shown to
document the presence of this factor. This could also
include evidence of forfeiture.”
The TIF guide does not specify the period of time
tax delinquencies must exist on a property before the
time period becomes “unreasonable” under the TIF Act.
Furthermore, we do not attempt to define the precise
boundaries of what is or is not a reasonable time.
Nonetheless, in this case, no evidence was presented that
the previous tax and special assessment delinquencies on
the Subject Property existed for an unreasonable period
of time. In addition, no evidence was presented that the
previous tax delinquencies impaired the development of
the Subject Property. Rather, the evidence shows that no
tax delinquencies existed on the Subject Property at the
time the Village enacted the TIF ordinances.
Brancaglione opined that he did not believe that tax
delinquencies were required to currently exist on the
Subject Property on the date the ordinances were
adopted before this blight factor could be established. In
Brancaglione's opinion, the “history” of tax delinquencies
indicated that, absent TIF intervention, the Subject
Property would continue to stagnate and **867 ***108
future tax delinquencies would occur. Brancaglione,
however, fails to address the fact that there is no
evidence that the previous tax delinquencies existed for an
unreasonable period of time as required by the TIF guide.
More importantly, he fails to account for the fact that no
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evidence was presented that the previous tax delinquencies
impaired the development of the Subject Property.

E. Qualified as Blighted Before Becoming Vacant
Alternatively, the Village maintains that the Subject
Property *1019 was properly designated as a TIF district
because it qualified as a blighted area before it became
vacant. 65 ILCS 5/11–74.4–3(a)(2) (West 1994). We must
reject this contention. The evidence indicates that the
buildings which were allegedly blighted before they were
razed and the property became vacant were never located
on any of the seven parcels that comprise the proposed
TIF district. These buildings were part of the Bridewell
prison farm and were located south of the proposed TIF
district.

II. But–For Finding
[11] The trial court also found that development of the
Subject Property would occur without the aid of TIF
designation. The TIF Act requires a showing that the
Subject Property “would not reasonably be anticipated to
be developed without the adoption of the redevelopment
plan.” 65 ILCS 5/11–74.4–3(n)(J)(1) (West 2002). This is
the but-for test.
The Village contends that the trial court's but-for finding
was in error because the court failed to consider that the
development of property within the proposed TIF district
has been stagnated while properties outside the TIF
area have continued to develop. The Village is incorrect.
An examination of the trial court's order granting the
School District's motion for summary judgment shows
that the court was aware that economic development
in the proposed TIF district had been stagnated. The
trial court, however, determined that this stagnation was
not attributable to any alleged blighting factors on the
Subject Property but, rather, was due to the tax disparities
between Cook and DuPage Counties. The trial court
also noted that, in spite of the large tax impediment,
a 30–screen movie complex and a residential townhome
development had been proposed for the Subject Property
but were denied by the Village planning commission after
a large number of residents actively campaigned against
the two projects.

The record shows that the absence of TIF financing did
not discourage other developers from being interested in
the Subject Property. For example, a company called Care
Matrix was willing to proceed with a development on
19 acres of the Subject Property without TIF financing.
Moreover, the course of development in the area
immediately surrounding the Subject Property supports
the trial court's finding that the lack of development on
the Subject Property is due to the tax disparities between
Cook and DuPage Counties rather than any statutory
blighting factors. The record shows that during the early
to mid 1990s, three banks, two office buildings and a
restaurant were developed in the immediate area of the
Subject Property. The record also shows that Barton
proceeded with his project before the Village actually
adopted the ordinances establishing the TIF district.
*1020 Given the evidence showing that developers were
interested in the Subject Property without TIF financing
and the evidence that growth and development were
occurring in the immediate area of the Subject Property,
there is no basis in the record to overturn the trial
court's finding that the Village failed to meet the but-for
**868 ***109 test articulated in the TIF Act. See Castel
Properties, 259 Ill.App.3d at 442–43, 197 Ill.Dec. 456, 631
N.E.2d 459 (affirming the trial court's finding that the
city therein failed to meet the but-for test, highlighting
the extensive evidence of growth and redevelopment
occurring in the area and noting that a project was being
developed without the TIF issue having been determined).

III. Trial Court's Consideration
of Post–Ordinance Developments
[12] The Village next contends that in ruling on the
School District's motion for summary judgment, the trial
court erred by considering evidence that after the Village
adopted ordinances establishing the TIF district, two
new developments were commenced in the proposed TIF
district without the aid of TIF financing. We disagree.
When a court considers new information regarding a
motion for summary judgment, “ ‘the court must apply
the same standards employed when the motion was
considered for the first time, and determine the presence
or absence of a genuine issue of material fact.’ ” Gatlin v.
Ruder, 137 Ill.2d 284, 293, 148 Ill.Dec. 188, 560 N.E.2d 586
(1990), quoting In re Estate of Garbalinski, 120 Ill.App.3d
767, 771, 76 Ill.Dec. 411, 458 N.E.2d 1065 (1983). In

© 2017 Thomson Reuters. No claim to original U.S. Government Works.

10

Board of Educ., Pleasantdale School Dist. No. 107, Cook..., 341 Ill.App.3d 1004...
793 N.E.2d 856, 276 Ill.Dec. 97

proposed after the Village enacted the ordinances
establishing the TIF district failed due to the *1021 lack
of TIF financing. This “new” evidence is not so conclusive
that it probably would have changed the result of the
summary judgment motion. The trial court granted the
School District's motion for summary judgment on the
ground that the Subject Property did not contain any
of the blighting factors necessary to qualify it for TIF
designation under the TIF Act. Consequently, the fact
IV. Village's Motion for Rehearing
that the two developments might have failed due to a lack
of TIF financing added nothing to the Village's opposition
[13] [14] Lastly, the Village argues that the trial court
to the motion for summary judgment. The trial court did
erred in denying its motion for rehearing to introduce
not abuse its discretion in denying the Village's motion for
newly discovered evidence. Again, we disagree. In order
rehearing.
to justify a hearing based on new evidence, a party must
demonstrate that the evidence is of such conclusive or
Accordingly, for the reasons set forth above, the
decisive character as to make it probable that a different
judgments of the circuit court of Cook County are
judgment would be reached. Patrick Media Group, Inc.
affirmed.
v. City of Chicago, 255 Ill.App.3d 1, 8, 193 Ill.Dec. 515,
626 N.E.2d 1066 (1993). The decision to grant or deny a
Affirmed.
motion for rehearing or reconsideration rests within the
discretion of the trial court and will not be disturbed on
appeal absent an abuse of that discretion. Patrick Media
SOUTH, P.J., with WOLFSON, J., concur.
Group, 255 Ill.App.3d at 8, 193 Ill.Dec. 515, 626 N.E.2d
1066.
All Citations
the instant case, there is no evidence that in ruling
on the School District's motion for summary judgment,
the trial court employed an incorrect standard when it
considered evidence that developments occurred without
TIF financing in the proposed TIF district after the Village
adopted the ordinances establishing the TIF district.

[15] In its motion for rehearing, the Village sought
to present evidence that two developments that were
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Footnotes

1

The TIF guide is commonly relied on by experts and courts in interpreting the TIF Act. See Henry County Board, 278
Ill.App.3d at 1063, 215 Ill.Dec. 562, 663 N.E.2d 1076.
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